§ 42.05.230 Pusiic UTiLmies aND CARRIERS & 42.05.261
Sec. 42.05.230. [Repealed, § 5§ ch 113 SLA 1970.]

Bec. 42.05.231. Application. Application for a certificate shall be
in writing and shall be in the form and contain the information
required by the commission by regulation. (§ 6 ch 113 SLA 1970)

Sec. 42.05.240. {Repealed, § 5 ch 113 SLA 1970.]

Sec. 42.05.241. Conditions of issuance. A certificate may not be
issued unless the commission finds that the applicant is fit, willing and
able to provide the utility services applied for and that the services are
required for the convenience and necessity of the public. The commis-
sion may issue a certificate granting an application in whole or in part
snd attach to the grant of it the terms and conditions it considers
necessary to protect and promote the public interest including the
condition that the applicant may or shall serve an area or provide a
necessary service not contemplated by the applicant. The commission
may, for good cause, deny an application with or without prejudice. (§ 6
ch 113 SLA 1970;

Sec. 42.05.250. [Repealed, § 5 ch 113 SLA 1970.}

See. 42.05.251. Use of streets in cities and boroughs, Public
utilities have the right to & permit Lo use publie streets, alleys and
other public ways of a city or borough, whether home rute or otherwise,
upen payment of a reasonable permil fee and on reasonable terms and
conditions and with reasonuable cxceptions the eity or borough requires.
A dispute as to whether [ces, terms, conditions or exceptions are rea-
sonable shall be decided by the commission. The commission may
require a utility to add the amount of any permit fee paid as a pro rata
surcharge to its bills for service rendered at locations within the bound-
aries of any city or borough which requires pavment of a permit fee.
(§ 6 ch 113 SLA 1970

NOTES TO DECLISEONS

Municipal fraonchises gronted to o actual eonflict with comnmission regulntory
cable television compuny were not  acivity remasn i ioree. B-C Calde Co. v,
superseded Dby the Aluske DPubhe  Citv ol Junvaw, Sup. CL Op Neo, 2112 File
Utilities Commussion Act. AR 4205, since No $3RTHL 614 P 2d 616 (1940
provisions of a munmicipal franchise notin

Sec. 42.05.260. [Repealed, § 5 ch 113 SLA 1970
Sec. 42.05.261. Discontinuance, suspension or abandonment

of certificated service. ta) Kacept as otherwise provided in this sec-
tion, a public utitity muay not discontinue or abandon a service for
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which a certificate has been issued by the cominission unless upon the
apiicution of Lhe public utility and if, afler noetice and opportunity for
hepring, the commission finds that the eontinued service is not
requizea oy public convenience and necessity. Any interested person
may f3ls vith the commission & protest or memorandum of opposition
to o io sumacr. of discontinuance or abandonment. The commission
Mmay &1Th0rzs temperary suspension of a service or of part of a service.

(b iparn esmplaint or upon its own motion, the commission may
reinvastigate a previously autherized discontinuance, abandonment or
suspension of a service of an operating public utility. If, after providing
notice aa¢ &n oprortunity for a hearing, the comrmission finds that the
puhtiic convenierce and necessity recuire the service to be resumed, it
mey oxdor the publie utility to again provide the service. (§ 6 ch 113
S A 1erTin

[ 2P W SO

Sor. ¢£.G2.5710 [Repealed. § 5 ch 113 SLA 1870.]

. \
Fio. 4203271, Modificaiion, suspension or revocation of cer-
tificater, Upon complaint or upon its own motion the commission, after

notice & aurtuniiy for hearing and for good cause shown, may

amet. v, szuspend, or revoke a certificate, in whole or in part.

Geoed ¢ in- amendmeant, modification, suspension or revocation of
LIUALLELE Inciuges

. su6'3 mements of public convenience and necessity;

12 masienresaniztion of a material fact in obtzining the certificate;

e

{Z: ur.auviibworized discontinuance or ahandonment of all or part of a

public Giiliyy 3 s3Tvice;
#41 vt fellure Lo comply with the provisions of Lhis chapter or the

regrigvicns or oraers of the commission; or
WM failure to comply with a term, condition, or limitation of

the moriiticete. 1% 6 ch 113 SLA 19703

(31 wi

NOTES TO DLCISIONS

A8 £27702 0 wee supplemented  Tel. Co. v. Alaska Pub. Util. Comm’n, Sup
by tais sorien which nrovides {or the  Ct Op. No 1035 (File No. 1838}, 522 P.2d
modificanor . susnension or revoeation of 711 (1974).
tes for listed reasons, The word "wilful” often denotes an
the requir:mens af publie  acl which is voluntary, knowingly or
nte and necessity Alaska Pub.  permissively dane, as distinguished from
Utitz, Usrons’n v, Crwgach Eles Ass'n. oue which s accidental or otherwise
Sun. O G N File MNos 2959 beyond the control of the person to be
2992+, 3B0 b ol 487 (19780, overrcled on charged. Morth Siate Tel. Co. v. Aloska
other ground. So C1 Up No tFile  Puh. Util. Comm'n, Sup. Ct. Op. Na. 1035
No. 363¢&, 35 P G26 (19749 1File No 18138), 522 P.2d 711 (1974).

The term wiliei Gself i not a If a person (1) intentionally does an act
“word of eri” or o Mtechmenlterm " Tthas which 1 prohibiied, irrespective of ewil
many d.Gerent meenings, aepending upor molive er relinngt on erronenus advice, or
the contedt s whuh ot wgned Nomh Btate 020 acts wilth careless disregard of statu-
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§ 42.05.280

tory requirements, the violation is wilful.
North State Tel. Co. v. Alaska Pub. Uil
Comm'n, Sup. CL. Op. No. 1015 (File No.
1838), 522 P.2d 71! (1974}

The concept of wilfulness, i.e., fuilure Lo
meet responsibilily and exercise control, is
in accordance with case law, North State
Tel. Ca. v. Alaska Pub. Util. Comm'n, Sup.
Ct. Op. No. 1035 (File No. 1838}, 522 P.2d
711 (1974).

“"Wilful failure” may be such behavior
through acts of commission or omission
which justified belief that there was an
intent entering into and characterizing
the failure complained of. North State Tel.
Co. v. Alaska Pub. Util. Comm'n. Sup. Ct.
Op. No. 1035 (File No. 1838), 523 P.2d 711
(1974).

A failure to perform an act for a long
period of time, which is required by law to
be performed, generally constitutes a
wilful failure to perform. North State Tel.
Co. v. Alaska Pub. Util, Comm’n. Sup. Ct.
Op. No. 1035 (File No. 1838), 522 P.2d 711
(1974).

The general notion that a wilful act

PusLic UtiLiTiEs aND CARRIERS

v

§ 42.05.290

implies & bad purpose ia derived from
criminal statutes. It has no such meaning
when used in o statute te denounce an sel
nol in itself wrong, North State Tel. Co. v,
Alaske Pub. Util. Comm'n. Sup. Ct. Op.
No. 1035 (File No. 1838, 522 P2d 711
11974,

Commission’s definition of “wilful”
did not shift burden of justification. —
The commission's definition of "wilful” as
“requiring only a showing that the failure
Lo comply was with knowledge of the con-
sequenced of such falure” in finding that
there was a “wilful failure” to meel Lhe
condition 1n the certificate, ie., "good
cause,” did not shift the hurden of justifica-
tion Lo the telephone company: rather, the
commission was merely delineating the
nature of what would be reasonable justifi-
cation, so as to render a failure to mect the
condition nonwilful and, thus, the nature
of the case that had to be made out by the
cvidence. North State Tel. Co. v. Alaska
Pub. Util. Coinm'n, Sup. Ct. Op. No. 1035
(File No. 1838}, 522 P.2d 711 (1974).

Sec. 42,05.280. [Repealed, § 5ch 113 SLA 1970.]

Sec. 42.05.281. Transfer of certificate. A certificate may not be
sold or leased, rented, transferred or inherited without the prior
approval of the commission. (§ 6 ¢h 113 SLA 1970

Sec. 42.05.290. (Repealed, § 5 ch 113 SLA 1970.]

Arlicle 4. Services und Fucilities,

Section

291. Standords of service und facilities

301, Discrimiination in service

311. Joint use and interconnection
faeilities

321. Failure to agrec upon joini use or

interconnection

Collateral references. — 64 Am. Jur.

2d, Public Utilities, §§ 236 — 239,
73 CJ 5., Public Utilities, § 44

of

Nectinn

B Stamdards for measurenwend
F1T Testing of meter stunlards
361 Tesung al applianres
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ALaska Statures % -42.05.291

Sec. 42.05.291. Standarda of service and facilities. (a) Each pub-
lic utility shall furnish and maintain adequate, efficient and safe ser-
vice and facilities. This service shall be reasonably continuous and
without unreasonable interruption or delay.

(b) Subject to the provisions of this chapter and the regulations or
orders of the commission, a public utility may establish reasonable
rules and regulations governing the conditions under which it will
render service,

(¢) The commission may, upon its own motion or upon complaint
after providing reasonable notice and opportunity for hearing, adopt as
to service and facilities, inciuding the crossing of facilities, just and
reasonable standards, classifications, regulations, and practices to be
furnished, irnposed, observed, and followed by public utilities; adopt
adequate and reasonable standards for the measurement of quantity,
quality, preasure, initial voltage, or other conditions pertaining to the
supply of the service of public utilities; adopt reasonable regulations for
the examination and testing of the service, and for the measurement
of it; adopt or approve reasonable regulations, specifications, and stan-
dards to secure the accuracy of meters and appliances for mea-
surement; and provide for the examination and testing of appliances
used for the measurement of a service of a public utility. In doing so,
the commission shall conform to the standard practices of the industry.

(d)} 1f the commission, upon its own mation or upon complaint, after
providing reasonable notice and opportunity for hearing, {inds that the
service or facilities of a public utility are unreasonable, unsafe, inade-
quate, insufficient, or unreasonably discriminatory, or otherwise in
violation of this chapter, the commission shali prescribe, by regulation
or order, the reasonable, safe, adequate, sufficient service or facilities
to be observed, furnished, enforced, or employed, including all repairs,
changes, alterations, extensions, substitutions, or improvements in
facilities that are reasonably necessary and proper for the safety,
accomrodation, and convenicnce of the publiic. {§ 6 ch 113 SLA 1970)

NOTES TO DECISIONS

Juriediction over complaints. —
When a disgruntled phone subscriber
seeks to recover damages {or inadequate
telephone service which s common to the
public, the complaint may properly be
referred to the pubtic utilities commission
for exercise of primary jurisdiction. When,
however, a phone customer alleges that he
has suffered {rom acls or omissions of the

utility which result in inadequate service
which is different from that provided to the
pubtic as a whole, the complaint should be
handled as a traditional comman-law
action, and the superior court should
determine the issues in accordance with
seitled principles of tort liahilily. Jeffries
v. Glacier State Tel. Co., Sup. Ct. Op. No.
1985 (File No. 4298), 504 P.2d 4 11979).
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PusLic UtiLimies AND CARRIERS § 42.05.311

Coltateral references. — Federal
control as affecting power of public service
commission, 4 ALR 1703, 1718, 1719. 8
ALR 969, 981; 10 ALR 956; 11 Al.R 1450,
14 ALR 234; 19 ALR 678; 52 ALR 296

Right of public utility company to
discontinue its entire service, 11 ALR 252

Sec. 42.05.300. [Repealed, § 5 ch 113 5LA 1870.]

Sec. 42.05.301. Discrimination in service. A public utility may
not, as to service, make or grant an unreasonable preference or
advantage to any person or subject any person to an unreasonable
prejudice or disadvantage. A public utility may not establish or main-
tain or provide an unreasonable difference as to service, either as
between localities or as between classes of service, but nothing in this
section prohibits the establishment of reasonable ¢lassifications of ser-
vice or requires unreasonable investment in facilities. (§ 6 ch 113 SLA
1970)

Collateral references. — Discrimina-  ination in furnishing of public utilities,

tion in provision of municipal services or
facilities as civil rights violation, 51
ALRA4d 950.

Civil righta: racial or religious diserim-

mervices or facilities, 53 ALR34d 1027

Use priorities: validity of imposition, by
gtate repulation. of natural gas use
priorities, 84 Al.LR3d 541.

Sec. 42.05.310. [Repealed, § 5 ch 113 SLA 1870.]

Sec. 42.05.311. Joint use and interconnection of facilities. (a) A
public utility having sewers, conduits, utilidors, poles, pole lines, pipes,
pipelines, mains or other distribution or transmission facilities shall,
for a reasonable compensation, permit another public utility to use
them when the public convenience and necessity require this use and
the use will not result in substantial infury to the owner, or in substan-
tial detriment to the service to the customers of the owners. The cost
of modifications or addilions necessary to a joint use shull be at the
expense of the public utility requesting Lhe use of the facilities.

(b) A telecommunications utility shall permit connection to be made
and service Lo be furnished between a system operated by it and the
system or toll facilities operated by ancther public utility or with the
communications facility or system of a nonutility, or between its toll
facilities and the toll facilities of another public utility, when public
convenience and necessity require the connection and the connection
will not result in substantial injury to the owner or other users of the
facilities of either public utility or in substantial detriment to the
service of either public utility.

{c} The tariff of a pubhic utility shal) include rules setting out the
terms and conditions under which it will construct, or permit its
customers or subscribers to construct, pnd install lines, enbles, radio
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links, or pipes from its existing facilities to the premlses of appllcants
for service. (§ 6ch 113 SLA 1970

Cross relerences, — For applicability
of this section (o otherwise exempt
utilities, see AS 42.05.321cb).

Sec. 42.05.320. [Repealed, ¥ 5 ch 113 SLA 1870.]

Sec. 42.05.32]. Failure to agree upon joint use .or
interconnection. (a) In case of failure to agree upon the joint use or
interconnection of facilities or the eonditions or compensation for joint
use or interconnections, the public utility, including any municipality,
or an interested person may apply to the commission for an order
requiring the interconnection, If, after investigation and opportunity
for hearing, the commission finds that public convenience and
necessity require the joint use or connection, and that the use or con-
nection will not resuit in substantial injury to the owner utility orits .
customers, or in substantial detriment to the services furnished by the
owner utility, or in the creation of safety hazards, it shall

(1) order that the use be permitted;

(2) prescribe reasonable conditions and compensation for the joint
use;

{3) order the interconnection to be made;

(4) determine the time and manner of the interconnection;

(5 determine the apportionment of costs and responsibility for oper-
ation and maintenance of the inlerconnection.

ib} This section and AS 42.05.311 apply to all utilities whether or
not they are exempt from other regulation under AS 42.05.711. (§ 6ch
113 SLA 1970; am § 4 ch 136 SLA 1880

Effcct of amendments. — The 1980
amendment added subsection (b).

Sec. 42.05.330. [Repealed, § § ch 113 SLA 1970.}

Sec. 42.05.331. Standards for measurement. The commission
shall establish by regulation adequate, fair and realistic standards for
the measurement of quality, pressure, voltage or other conditions of
utility services and shall prescribe reasonable regulations for examina-
tion and testing of the service and the accuracy of the devices used to
measure it. {§ 6 ch 113 SLA 1970)

Sec. 42.05.340. [Repealed, § 5 ch (13 SLA 197(1]
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Bec. 42,05.341. Testing of meter standards. The commission
shall provide by r.gulation for the periodic testing and certification of
meter standards by laboratories accepta:le to the commission. The
commission shall alse provide by regulati.n for the taking of appeals
to the commission from the findings of » utility which tests its own
meters or appliances for measurement. (§ 6 ch 113 SLA 1970)

Sec. 42.05.350. |Repealed, § 5 ch 113 SLA 1970.}

Sec, 42.05.351. Testing of appliances. The commission shall pro-
vide for the examination and testing of appliances used for the
measuring of a service of a public utility and may purchase equipment,
apparatus, anc standards required for this purpose. The commissioner
of commerce and economic development may assign the examination
and testing function to the section of weights and measures. Upon the
payment of a reasonable fee established by the commission, a consumer
may have the appliance, which is used by the consumer, tested. The
commission shall establish by regulation ailowable tolerances with
respect to the functioning or operation of the appliance. If the
measuring appliance does not perform within these tolerances, the
utility concerned shall pay the costs ol Lhe test by reimbursing the
person regquesting the test for the fee paid by that person, This
reimbursement shall be made no later than at the time of the next
regular billing following the test. (§ 6¢ch 113 SLA 1970;am § 43ch 127
SLA 1974; am § 84 ch 218 SLA 1976)

Sec. 42.05.360. [Repealed, § 5 ch 113 SLA 1970.]

Article 5. Rates and Rate Schedules.

Section Section
361. Tarilfs, conlracts, filing and public  411. New or revised tanfls

inspection 421, Suspension of farifl filing
371. Adherence Lo tarilfs 41 Power ol conimission Lo {ix rales
JR1. Rotes to be just and reasunabile L4t Valuwtwn of property of a public util-
J91. Diseriminadion in rates 1¥;

401, Apportwnment of joinl rates

Collatcral references. — 64 Am. Jur. 73 CJ.S., Public Utiliuies, §3 13 — 30,
2d, Public Utilities, 4§ 240 — 245. 41,

Sec. 42.05.361. Tariffs, contracts, filing and public inspection.
{a) Under regulations the commission shail adopt, every public utility
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§ 42.06.371

shal] {ile with the commisgion, within the time and in the form the
commission designates, ita complete tariff showing all rates, including
joint rates, tolls, rentals, and charges collected and all classifications,
rules, regulations, and terms and conditions under which it furnishes
its services and facilities to the general public, or to a regulated or
municipally owned utility for resale to the public, together with a copy
of every special contract with customers which in any way affects or
relates to the serving utility's rates, tolls, charges, rentals, classifi-
cations, services or facilities. The public utility shall clearly print, or
type, its complete tariff and keep an up-to-date copy of it on file at its
principal business office and at a designated place in each community
served. The tariffs shall be made available to, and subject to inspection
by, the general public on demand.

(by The tariffs of a public utility which are also subject to the juris-
diction of a federal regulatory body shall correspond, so far as practica-
ble, to the form of those prescribed by the federal regulatery body.

(c) The commission may reject the filing of all or part of a tariff
which does not comply with the form or filing regulations of the com-
mission or which is not consistent with this chapter or the regulations
of the commission. A tariff or provision 50 rejected is void. (§ 6 ch 113
SLA 1870)

Opinions of attorney general. —
Where public utility company entered into
conlract to sell natural gas ‘o federal mili.

-Lary instatlations purruant to federal stat-
ute governing such contruct negotintions,
Alaskn PPublic Utility Comnmission was
preciuded by supremacy clause of US
Constitution tArt. VI, ¢l. 2) from asserting

1la jurisdiction over the sale. Augusi 4,
1876, Op. Att'y Gen.

The Aluska Public Utility Commission
can require thet a public ytility file copies
of it nshinry supply tontracts with the
Commuanion pursuant to subsection (a) of
this aection. August 4, 1976, Op. Att'y
Gen.

NOTES TO DECISIONS

Stuted in United States v. RCA Alaska
Communications, Inc., Sup. Ct. Op. No.
1647 iFile No. 3772), 507 P.2d 4895 (1879).

Collateral references. — Excessive-
ness of rates filed and published by carrier

pursuant to law, right to maintain action
against carrier on ground of, 37 ALR 420.

Variation of ulitity rates based on fiat
and meter rates, 40 ALR2d 1331,

Sec. 42.05.370. [Repealed, § 5 ch 113 SLA 1970.]

Sec, 42.05.371. Adherence to tariffs. The terms and conditions
under which a public utility offers its services and facilities to the
public shall be governed strictly by the provisions of its currently effec-
tive tariffs. A legally filed and effective tariff rate, charye, toll, rental,
rule, regulation or condition of service may not be changed except in
the manner provided in this chapter. If more than one tariff rate or
charge can reasonably be applied for billing purposes the ane most
advantageous to the customer shall be used. (¥ 6 ch 113 SLA 1970}

22




§ 42.05.380 PugLic UTiLiTiES AND CARRIERS § 4205.381

NOTES TO DECISIONS

Applied in United States v. RCA No 1647 (File No. 3772) 597 P.2d 488
Alaska Communications, Inc,, Sup. Ct. Op. (1979,

Collateral references. — Necessity of  bound to render as common carrier, 19
filing ratea for services which carrierisnot  ALR 982,

Sec. 42.05.380. [Repealed, § 5 ch 113 SLA 1970.]

Sec. 42.05.381. Rates to be just and reasonable. (a) Ali rates
demanded or received by a public utility, or by any two or more public
utilities jointly, for a service furnished or to be furnished shall be just
and reasonable; however, a rate may not include an aliowance for costs
of political contributions, or public relations except for reasonable
amounts spent for

(1) energy conservation efforts;

(2) public information designed to promote more efficient use of the
utility’s facilities or services or to protect the physical plant of the
utility;

(3) informing shareholders and members of a cooperative of
meetings of the utility and encouraging attendance; or

{4) emergency situations to the extent and under the circumstances
authorized by the commission for good cause shown.

{b) In establishing the revenue requirements of o municipally owned
“and operated uiility the municipality is entitled to include a reasonable
rate of return.

{c) A utility, whether subject to regulation by the comnmission or
exempt from regulation, may not charge a fee for connection to,
disconnection from, or transfer of services in an amount in excess of the
actual cost to the utility of performing the service plus a profit at a
feasonable percentage of that cost not to exceed the percertage estab-
lished by the cominission by regulation.

{d) A utility shall provide for a reduceed {ee or surcharge for standby
water fur fire protection systems approved under AS 15.70.081 which
use bydroaulic sprinklers. (8 6 ch 113 8LA 1970; am % | ch 86 SLA
1976; am § 5 ch 106 SLA 1977; am § 4 ch 45 SLA 1950

Effect of amendments. — The 1980
amendment added subsection 1d).
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NOTES TO DECISIONS

Scparation of intrastate ane Inter-
stute properties, expenses and reve.
nues s required for  properly
determining Lthe adequacy of o ulility's

Collateral references. — Charilable
contributions by public utility as part of
operating expense, 59 ALR3d 941.

Fuel adjustment clauses: validity of
"fuel adjustment” eor similar clauses
authorizing electric utility to pass on
increased costs of fuel to ita customers, 83
ALR3d 933.

Advertising or promotional expendi-
tures of public utility as part of operating
expenses for ratemaking purposes, 83
ALR3d 963,

intrustule ratew. United States v. RCA
Alaskn Communicationa, Inc., Sup. Ct. Qp.
Nu. 1447 (File No. 3772), 687 P.2d 488
(87,

includible in ulility's rate base -and
operating expenses in rate proceeding, 16
ALR4th 464.

Injunctions — rates: validity, con-
struction, and application of Johnson Act
(29 USCS § 1342), prohibiting interfer-
ence by Federal District Courts with state
orders affecting rates chargeable by public
utilities, 28 ALR Fed 422.

Applied in Alaaka Pub_ Util. Comm'n v.
Uredter Anchorage Area Borough, Sup.
Ct. Op. No. 1139 {File No. 2314), 534 P.2d

Affiliates: amount paid by public utility
to affiliate for goode or wervicee as

548 (1975). :

Sec. 42.05.390. {Repealed. § & ch 113 SLA 1970.)

Sec. 42.05.391. Discrimination in rates. (a) A public utility may
not, as to rates, grant an unreasonable preference or advantage to any
of its customers or subject a customer to an unreasonable prejudice or
disadvantage. A public utility may not establish or maintain an
unreasonable difference as to ratee, either as between localities or
between classes of service. A municipally owned utility may offer
uniform or identical rates for a public utility service to customers
located in different areas within its certificated service area who
receive the same class of service. Any uniform or identical rate shall,
upon complaint, be subject to review by the commisgion and may be set
aside if shown to be unreasonable,

(b) A rate charged by a municipality for a public utility service
furnished beyond its corporate limits is not considered unjustly dis-
criminatory solely because a different rate is charged for a similar
service within its corporate limits.

(c) A public utility may not directly or indirectly refund, rebate or
remit in any manner, or by any device, any portion of the rates and
charges or charge, demand or receive a greater or lesser compensation
for its services than is specified in its effective tariff. A public utility
may not extend to any customer any form of contract, agreement,
inducement, privilege or facility, or apply any rule, regulation or condi-
tion of service except such as are extended or applied to all customers
under like circumstances. A public utility may not offer or pay any -
cornpensation or consideration or furnish any equipment to secure the
installation or adoption of the use of utility service unless it conforms
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to a tariff approved by the commission, and the compensation, con-
sideration or equipment is offered 1o all persons in the same classifi-
cation using or applying for the public utility service; in determining
the reasonablieness of such a tariff filed by a public utility the commis-
sion shall consider, among other things, evidence of consideration or
compensation paid by a competitor, regulated or nonregulated, of the
public utility to secure the installation or adoption of the use of the
competitor’s service.

(d) Nothing in this section prevents a public utility from charging
reduced rates to customers transferred to it from a competing utility
provided the recduction is an integral part of a contract, arrangement
or plan to eliminate the overlapping of service areas or to minimize
duplication of facilities and competition between public utilities. (§ 6

ch 113 SLA 1970; am § 5 ch 136 SLA 1980)

Effect of amendments. — The 1980
amendment substituted "A public utility
may not” for "No public utility may” at the
beginning of the firsi and second sentences

in subsection {a), and added the present
third and fourth sentences in subsection
in).

NOTES TO DECISIONS

Uniform rates are not required.
Jager v, State, Sup. Ci. Op. No. 1161 (File
No. 2057), 537 P.2d 1100 (1975},

" Only unreasonable or undue
preferences are forbidden. Jager v.
State, Sup. Ci. Op. No. 1161 (File No.
2057), 537 P.2d 1100 (1975)

When the rate structure is such that
one class of customers subsidizes an-
other, discrimination may pasa beyond its
permitted scope and become undue or
unreasanable. Jager v. State, Sup. CL. Op.
No. 1161 (File No. 2057, 537 P.2d4 1100
(19751}

Use of existing pre-tax profits builds
into new rates any existing discriminn-
tion in the rate structure. Jager v. Stafe,
Sup. C1, Op. Neo. 1161 {File No. 2057), 517
P.2d 1100 (1975).

Discrimination bnsed on justificd
differences is permissible. — Since unly
that discrimination which 15 unrcasonabibe
is unlawlul, discrimination based on
justified differences i the cost of service or

which i3 otherwise within the zone of rea-
sonableness is permissible. Jager v. State,
Sup. Ct. Op. No. 1161 (File No. 2057, 537
P.2d 1100 {1975).

Language of gection and of former
AS 42,05.460 and 42.05.520 compared.
— See Oil Heat Inst., Inc. v. Alaska Pub.
Serv, Corp,, Sup. Ci. Op. No. 960 (File No.
1850h, 515 P.2d 1229 (19731

Whether subsection (¢} violated is
question for initial consideration by
commission. — Whether as a matter ol
law a gas company's plan to incresse its
sales of natural gas viclates the provisions
ol subseetion () is a question particularly
suited for imLiel consideration by the Pub.
tie Utilities Commission. O Heat Inst.,
Ine. v. Alaska Pubi Serv. Carp. Sup, CL.
Op. No. 960 1File No, THH0), 515 P.2d 1229
[NEYHIN

Applicd in United States v, RCA
Alaska Communications, Ine,, Sup. Ct. Op.
Nao. 1647 1File No 3772, 597 p.2d 489
1197

Sec. 42.05.400. [Repealed, ¥ 5 ch 13 SLA 1870.]

Sec. 42.05.401. Apportionment of joint rates. (a) If public
utilities share in a joint rate the apportionment of receipts shall be just
and reasonable. The method of apportionment shall be approved by the
commission and the commission may, if it considers it to be in the
public interest. establish the portion te which each public utility shall

be entitled.
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(b) If the commission does not have professional staff to investigate,
evaluate and testify regarding any proceeding under (a) of this section
it may employ qualified professional consultants for this purpose at the
direct expense of the parties to the dispute and divide the cost among
the parties in the proportion of their respective operating revenues
before commencement of the proceeding. The cost allocation to each
party shall be determined before employment of the consultants and
after giving the parties rcasonable notice and opportunity to be heurd
(§ 6 ch 113 SLA 1970y

NOTES TO DECISIONS

Applied in Unmted States v. RCA  No. 1647 (File No. 3772), 597 P.2d 489
Alaska Communications, Inc.,Sup. Ct. Op.  (1979).

Sec. 42.05.410. [Repealed, § 5 ch 13 SLA 1970.]

Sec. 42.05.411. New or revised tariffs. (a} A public utility may not
establish or place in effect any new or revised rates, charges, rules,
regulations. conditions of service or practices except after 45 days’
notice to the commission and 30 days’ notice to the public. Notice shall
be given to the commission by filing with the commissien and keeping
open for public inspection the revised tariff provisions which shall
plainly indicate the changes to be made in the schedules then in force
and the time when the changes will go into effect. The commission shall
prescribe means by regulation whereby notice is given to the publie
before or no later than 15 days after the filing which shall be reason-
ably adeguate to notify customers affected by the filing. The commis-
sion, for good cause shown, may allow changes to take effect on less
than 45 days’ notice to the commission or 30 days’ notice to the publlc
under conditions the commiasion prescribes.

{b) New and revised tariffs shall be filed in the manner provlded in
AS 42.05.361(a).

{c) Upon the filing of a new or revised tariff, the commission, upon
complaint or upon iis own moetion, without notice, may initiate an
investigation of the reascnableness and lawfulness of the change. (§ 6
ch 113 SLA 1970; am & 1 ch 64 SLA 1975)

NOTES 10 DECISIONS

Neture of tariff. — This seclion pro- Stated 1n Alaeka Pub. Util. Comm’n v.
vides only that a filing of a new or revised  Greater Anchorage Area Borough, Sup.
tariff be made; it contains no requirement  Ct, Op. No. 1133 (File No. 2314), 534 P.2d
that the tarifl be permancat or interim in 549 {1975).
natyre. United States v, RCA Alaska Com- Cited in Jager v. State, Sup. C1. Op. No.
munications, Inc., Sup. Ct. Op. No. 1647 1161 File No. 2057, 537 P.2d 1100(1975).
{File No. 37721, 597 P.2d 489 (1979).
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Sec. 42.05.420. [Repealed, § 6 ch 13 SLA 1970.{

Sec. 42.05.421. Suspension of tariff filing. (a) When a tariff {iling
is made containing a new or revised rate, classification, rule, regu-
lation, practice, or condition of service the commission may, either
upon written complaint or upon its own motion, after reasonable
notice, conduct a hearing to determine the reasonableness and propri-
ety of the filing. Pending such a hearing the commission may, by order
stating the reasons for its action, suspend the operation of the tariff
filing for

(1) an initial period not longer than six months beyond the time
when it would otherwise go into effect if the annual gross revenues of
the utility making the filing are more than $3,000,000; and

{2) not longer than 150 days before an interim rate equal to the
requested new rate goes into effect and not longer than one year before
a permanent rate goes into effect if the annual gross revenues of the
utility making the filing are $3,000,000 or less.

{b) An order suspending a tarifffiling may be vacated if, after inves-
tigation, the commission finds that it is in all respects proper.
Otherwise the commission shall hold a hearing on the suspended filing
and issue its order, before the end of the suspension period, granting,
denying or modifying the suspended tariff in whole or in part.

{c} In the case of a proposed increased rate, the commission may by
order require the interested public utility or utilities to place in escrow
in a {financial institution approved by the commission and keep accu-
rate account of all amounts received by reason of the increase, spec-
ifying by whom and in whose behalf the amounts are paid. Upon
completion of the hearing and decision the commission may by order
require the public utility to refund to the persons in whose behalf the
amounts were paid, that portion of the increased rates which was found
to be unreasonable or unlawful. Funds may not be released from escrow
without, the commission’s prior written consent and the escrow agent
shall be so instructed by the utility, in writing, with a copy to the
commission, The utility may, at its expense, substitute a bond in lieu
of the escrow requirement.

{d) One who initiates a change in existing tariffs shall bear the
burden to prove the reasonableness of the change. (% 6 ch 113 SLA
1970; am § 6 ch 136 SLA 1980)

Effect of amendments. -- The 1980 of the utility making the {iling are more
amendment restructured subsection (2] than $3,000,000; and” following “go into
into Lhe present introduclory paragroph  effect” at the end of the former second sen-
and paragraphs (1) and (2) by dividing the  Lence, and adding the material contained
former second sentence following the word  in present parngraph 12).

“for,” adding "if the onnual gross revenues
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NOTES TO DECISIONS

1t was error for the superior court to
dispense with the commiagion's order
that a utility place funds received pur-
suant to an interim increase In an
eacrow account pending the final rate
determination since subsection (¢} uf this
section specifically authorizes the commia-
sion to take such action. Alaska Pub. Ultils.
Comm'n v. Municipality of Anchorage.
Sup. Ct. Op. No. 1645 (File No. 2934}, 579
P.2d 1071 (1978).

For discussion of imperfections in
the escrow procedure. — See Alaska
Pub. Util. Comm’n v. Greater Ancharage
Ares Borough, Sup. Ct. Op. No. 1139 (File
No. 2314), 534 P.2d 548 (1975).

Denial of Interim rate increase held
arbitrary. — Where the auperior court
found that the existing rate was
confiscutory, where the bormnugh was
clearly operating the newer utility at o
greit loss, where tho perind prior to o finad
heuring could be construed to be
unreasonable and where the comminssivn
failed to provide any further justificution
for its decision, the denial of the interim
rate increase was arbitrary, and the supe-

rior court’s injunction voiding the
commission’s order did not constitute an
abuse of its diseretion. Alaska Pub. Util.
Comum'n v. Greater Anchorage Area Bor-
ough, Sup. Ct. Op. No. 1139 (File No.
2314, 834 P.2d 549 (1975).

Commipsion determination that
proposed rates were reasonable was
not aupported by substantiel evidence on
the record as a whole. Jager v. State, Sup.
Ct. Op. No. 1161 (File No. 2057), 537 P.2d
1100 (1975).

Procedure consistent with statutory
allocation of burden of proof. — Where
the commission hed first been satisfled by
s public utility’s evidence that the rates
were reasonable and thereafter turned to
complainant to show otherwise, this proce-
dure, consistent with the statutory alloca-
tion ol the burden of proof, is clearly
reasonuble. Jager v, State, Sup. CL. Op.
No. 1161 (File No. 2057), 537 P.2d 1100
11976).

Refund methods. — See United States
v. RCA Alaska Communijcations, Inc.,
Bup. Ct. Op. No. 1647 (File No. 3772), 687
P.2d 489 (1979),

Sec. 42.05.430. [Repealed, § 5 ch 113 SLA 197(.]

Sec. 42.05.431. Power of commission to fix rates. When the com-
mission, after an investigation and hearing, finds that a rate
demanded, observed, charged or collected by a public utility for a ser-
vice, subject to the jurisdiction of the commission, or that a classifi-
cation, rule, regulation; practice, or contract affecting the rate, is
unjust, unreasonable, unduly discriminatory or preferential, the com-
mission shall determine a just and reasonable rate, ¢lassification, rule,
regulation, practice, or centract to be observed or allowed and shall
establish it by order. A municipality may covenant with bond pur-
chasers regarding rates of a municipally owned utility, and the
covenant is valid and enforceable and is considered to be a contract
with the holders from time te time of the bonds. (§ 6 ch 113 SLA 1970)

NOTES TO DECISIONS

History of section. — See Alaska Pub.
Utils. Comm'n v. Municipality of
Anchorage, Sup. Ct. Op. No. 1326 (File No.
29401, 555 P.2d 262 (1976).

Separstion of intrastate and inter-
state properties, expenses and reve-
nues i8 required for properly
determining the adequacy of a utility's

intrastate rates. United States v. RCA
Alaska Communications, lnc., Sup. Ct. Op.
No. 1647 (File No. 3772, 597 P.2d 489
(1979).

Confiscation. — A courl may evaluaie
the showing of confiscation. That is,
although the process of determining
whether a ratc 1s confiscatory involves

28



§ 42.05.431

fact/law determinations which require the
special competence of the commission, the
ultimate issue in confiacation guestions is
whether due pracess wil! be violated by the
continued operation of the rate. United
States v. RCA Alaska Communications,
Inc., Sup. CL. Op. No. 1647 (File No. 3772),
597 P.2d 4589 (1979,

This scction requires the commis-
sion to set rates go 88 Lo assure that
existing bond covenants are mel.
Alaskse Pub. Utils. Comm’'n v. Munic-
ipality of Anchorage, Sup. Ct. Op. No. 1326
(File No. 2940), 555 P.2d 262 119761,

As to existing bonds, i.c., those bonds
which have actually been marketed and
for which there are present purchasers nr
holders, this section requires that the com-
mission set rates 8o as to sssure that bond
covenanta will not be breached. Alaska
Pub. Utils. Comm’n v. Municipality of
Ancherage, Sup. Ct. Op. No. 1326 (File No.
2940), 555 P.2d 262 (1976).

And not so as to allow municipality
to markel proposed bonds. — This sec-
tion does not require the commission Lo set
rates 5o a8 to allow the municipality to
market proposed bonds, i.e., bonds which
have not yet been sold. Alaska Pub. Utils.
Comm'n v. Municipality of Anchorage,
Sup. C1. Op. No. 1326 (File No. 29401, 555
P.2d 262 (1976

Prior to the insuunce of bonds, the come
mirgion ix not required by this section
pet o tate which would mest the revenue
requiremenis which would be necessary
underthe covenanta if the bonds were sold,
Alaska Pub., Utils. Comm’n v Munic-
ipality of Anchorage, Sup. Ct. Op. No. 1326
(File No. 2840}, 555 P.2d 262 (1976).

This sectioh specifically provides
that bond covenants are "“valid and
enforceable.” Alaska Pub. Utils. Comm'n
v. Municipality of Anchorage, Sup. Ct. Op.
No. 1326 (File No. 2940, 555 P.2d 262
(1976,

Covenants must be honored by com-
miasion. — Since the commission’s
approval of a certnin rute is necessary, the
covenants must be honered by the comnus-
ninn: olherwise thece wauld he  no
enforcenbility of {he covennnts. Alaskn
Pub. Utils, Comm’'n v. Munwipality o
Anchornge, Sup. ' Op, Noo LG U e N,
2041, 6556 1*.2d 262 (1976

The plain meaning of this seclion
requires Lhat once the bunds are actunlly
purchased, and actual hond purchasers
and holders exist, Lthe covenants are valid
and enforceable. The validity of the bond
covenanta thus requires the commission to
respect the provisions of the covenants
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and insure that they will not be breached.
Alaska Pub. Utils, Comm'n v. Munic-
ipality of Anchorage, Sup. Ct. Op. No. 1328
(File No. 2940}, 555 P.2d 262 (1976).

No covenant exists where no pur-
chasers or holders. — An existing
covenanl requires two parties, and until
the municipality’s bonds have actual pur-
chasers or holders, no covenant is in exia-
tence. Alaska Pub. Ulils. Comm’'n v.
Municipality of Anchorage, Sup. Ct. Op.

No. 1326 (File No. 29402 555 P.2d 262
(1976).
And commission's rate-setting

authority not interfered with, — Until
there is an existing covenant with bond
purchasers, there is nothing which is valid
and enforceable, and therefore nothing to
interfere with the commission’s general
rate-setting authority. Alaska Pub. Utils,
Comm'n v. Municipality of Anchorage,
Sup. Ct. Op. No. 1326 (File No. 2940), 555
P.2d 262 (1876).

Municipally owned utilities in com-
petition with other utilities subjected
to full gamut of regulation pertaining
to other utilities, with exception
relating to bond covenants. — See
Alaska Pub. Utils. Commn v. Munic-
ipality of Anchorage, Sup. Ct. Gp. No. 1326
(File No. 29408, 555 P.2d 262 1189761

Standard of review, - Sinee genernily
rale-mahking decisions relate to complex
subyect mutter which roguiren the partic-
ulanzed knowledie and experence of the
rate-making bodv, the appropriate stan-
dard of review is normally whether the
administrotive body had a reasonsble
basis for its decision. United States v. RCA
Alaska Communications, Inc,, Sup. Ct. Op.
No. 1647 (File No. 3772), 587 P.2d 489
(1979,

The following requirements muat be met
before the superior courl can intervene
and averrule or modify an order of the Pub-
L Ulilities Commssion aflscting utility
rates. First. the utility must make a
serious and substuntinl showing that the
existing rates are so low ns o he
confiscatory. Second, the utility 1 ohli-
gated ta show tht oo date hns boen set by
The votnensaum or o prompt inal hearing,
und that the exiting conlisgentory pnlod
ave likely (e renuon i foree lor an
unrensonablie period of time before the
Public Utitities Coremission makes its
permanent vale deternuaation, Third, the
utihity musL convince the court that
wilhout the benclit of being permitted Lo
operate under un interim rate increase, 1t
will Fface 1rrepuruble harm, Fourth, Lhe
utility 1s required to demonstrate Lhat if
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the interim rate relief is granted, the pub-
lic can be adequately protected. Fifth, the
utility must show that "sericus” and "sub-
stantial” questions are involved in the rate

Collateral references. — State regu-
lation of rates to consumers of ges or elec-
tricity transported across state linea for
light or power purposes, 7 ALR 1094.

Araska SraTuTes
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case it has presented. United States v..
RCA Alaska Communications, [nc., Sup.
Ct. Op. No. 1647 (File No. 3772}, 597 P.2d
489 (1979).

Municipally owned or ‘operated public
utility, power of state or public service
commisgion to reguiate rates of, 76 ALR
851, 127 ALR 94.

Power of state to fix & minimum public
utility rats, 68 ALR 1002.

Sec. 42.05.440. [Repealed, § 5 ch 113 SLA 13870.}

Bec. 43.05.441. Valuation of property of a public utility. (a) The
commission may, after providing reasonable notice and opportunity to
be heard, ascertain and set the fair value of the whole or gny part of
the property of a public utility, insofar as it i3 material to the exercise
of the jurisdiction of the commission. The commission may make
revaluations from time to time and ascertain the fair value of all new
construction, extensions, and additions to the property of a public util-
ity. If a public utility furnishes more than one classificatian of utility
service the utility shall allocate the investment and expenses asso-
ciated with the property used and useful in furnishing service among
the utility services and it may not sclely consider the utility's total
investment and expenses in fixing rates for a particular service.

(b) In determining the value for rate-making purposes of public util-

-ity property used and useful in rendering service to the public, the
commission shall be guided by acquisition cost or, if lower, the original
cost of the property to the person first devoting it to public service, less
accrued depreciation, plus materials and supplies and a reasonable
allowance for cash working capital when required.

{c) For rate-making purposes, indebtedness, debt service and
payments by a regulated public utility to a person having an ownership
interest of more than 70 per cent in the utility shall be considered te
be ownership equity, profits or dividends except to the extent that there
is a clear and convincing showing that

(1) the indebtedness was incurred, or the payments made, for gooda
or gervices which were reasonably necessary for the operation of the
utility; and

(2) the goods or services were provided at a cost which was competi-
tive with the price at which they could have been obtained from a
person having no ownership interest. (§ 6 ch 113 SLA 1970;am § 1ch
228 SLA 1976)
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NOTES TO DECISIONS

Sepuration of inirastate and inter- intrasiate rautes. United Stales v. RCA
state properties, expenses and reve-  Alaska Communications, Inc., Sup. Ct. Op.
nues is required for properly No 1647 (Iile No. 3772), 597 P.2d 489
determining the adequacy of a uulity’s (1979

Sec. 42.05.450. [Repealed, § 5 ch 113 SLA 1970.]

Article 8. Accounts, Records and Reports.

Seciion Section

451. System of accounts and reports 441. Records and wccounts w be kept in

461, Continuing property records slate

471, Deprecinlion rales, initial losses and 501, Inspection of books nnd records by
ACCOUNLR comminsion

481. Subsidiary business accounts

Collpteral references. — 64 Am, Jur.
2d, Public Utilities, § 235,

Sec. 42.05.451. System of accounts and reports. {a) The commis-
sion may classify the public utilities under its jurisdiction and pre-
scribe a uniform system of accounts for each class and the manner in
which the accounts and supporting records shall be kept,

(b} Each public utility shall maintain its secounts on o calendar year
basis unless specifically authorized by the commission to maintain its
accounts on a fiscal year basis. Within 90 days after the close of its
authorized annual accounting pericd, or additional time granted upon
a showing of good cause, each public utility shall file with the commis-
sion a verified annual report of its operations during the period
reported, on forms prescribed by the commigsion. (§ 6ch 113 SLA 1970)

Sec. 42.05.460. [Repealed, § 5 ch 113 SLA 1970.)

Sec. 42.05.461. Continuing property records. The commission
may require a public utility to establish, provide, and maintain as a
part of its system of accounts, continuing property records segregated
by the year of placement in service, including a list or inventory of all
the units of tangible property used or useful in the public service,
showing the current locatton of the property units by definite reference
to the specific land parcels upon which the units are located or stored.
The commission may require a public utility to keep accounts and
records in such a manner as to show, currently, the original cost of the
property when first devoted Lo the public service, and the related
reserve for depreciation. Each public utility with annual revenues
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exceeding $100,000 shall keep continuing property records. (§ 6 ch 113
SLA 1970)

Sec. 42.05.470. [Repealed, § 5 ch 113 SLA 1970.]

Sec. 42.05.471. Depreciation rates, initial losses and accounts.
(a) To provide for the loss in service value of its property, not restored
by current maintenance, every utility shall charge adequate, but not
excessive, depreciation expense for each major class of utility property
vsed and useful in serving the public. From time to time the commis-
sion shall determine the proper and adequate rates of depreciation for
each major class of property of a public utility. The commission shall
accept rates of depreciation and depreciation accounts prescribed and
maintained under regulations of a federal agency or the terms of a bend
ordinance. The commission shall determine and allow depreciation
expense in fixing the rates, tolls and charges to be paid for the services
of a public utility.

{b) The commission is not bound in rate proceedings to accept, as just
and reasonable for rate-making purposes, estimates of annual or
accrued depreciation established under the provisions of this section, or
to allow annual or accrued depreciation on utility property directly or
indirectly contributed by customers or others. t§ G ch 113 SLA 1970

Sec. 42.05.480. (Repealed, § 5 ch 113 SLA 1970.]

Sec. 42.05.481. Subsidiary business accounts. A public utility
engaged, directly or indirectly, in another business, including another
utility business or a subsidiary business, shall keep separate accounts
relating to that business. Except as the commission provides, property,
expense or revenue used in or derived from that business may not be
considered in establishing the rates and charges of the utility for its
public services. {(§ 6 ch 113 SLA 1870}

Sec. 42.05.490. (Repealed, § 5 ch 113 SLA 1970.}

Sec. 42.05.491. Records and accounts to be kept in state. A
public utility shall keep the bocks, accounts, papers and records
required by the commission, in an office within this state, and may not
remove them from the state, except upon the terma and conditions that
may be prescribed by the commission. The provisions of this section do
not apply to a public utility whose accounts are kept at iis principal
place of business outside the state, in the manner prescribed by a
federal regulatory body; however, such a public utility shall at its
option, either furnish to the commission, within a reasonable time
fixed by the commission, certified copies of its books, accounts, papers
and records relating to the business done by the public utility within
this state, or agree to pay the actual expenses incurred by the commis-
sion in sending personnel to examine the utility's books and records at
the place where they are kept. {(§ 6 ch 113 SLA 1970)
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Sec. 42.05.500. [Repealed, § 5 ch 113 SLA 1970.f

Sec. 42.05.501. Inspection of hooks and records by commis-
sion. The commission shall at all reasonable times have access to, and
may designate any of its employees, agents or consultants to inspect
and examine, the accounts, records, books, maps, inventories,
appraisals, valuations, or other reports and documents, kept by public
utilities or their affiliated interests, or prepared or kept for them by
others, which relate to any contract or transaction between them. The
commission may require a public utility or its affiliated interest to file
with the commission, copies of any or all of these accounts, records,
books, maps, inventories, appraisals, valuations, or other reports and
documents. {(§ 6 ¢h 113 SLA 1970

Collateral references. — 74 0.8,
Public ULilities, § 54.

Sec. 4205510. [Repealed, § 5 ch 113 SLA 1970.]

Article 7. Financial and Management Regulation.

Section

511. Unreasenable management practices
521. Impaired capital

531. Distribution of surplus and profits

Sec. 42.05.511. Unreasonable management practices. (a) The
commission may investigate the management of a public utility,
including but not limited to staffing patterns, wage and salary scales
and agreements, investment policies and practices, purchasing and
payment arrangements with affiliated interests, for the purpose of
determining inefficient or unreasgnable practices which adversely
affect the cost or quality of service of the public utility.

{b) Where unreasonable practices are found to exist, the commission
may, after providing reasonable notice and opportunity for hearing,
take appropriate action to protect the public from the inefficient or
unreasonabie practices and may order the public utilily to take the
corrective action the commission may require to achieve effective
development and regulation of public utility services.

(c) In a rate proceeding ihe utility involved has the burden of
proving that any written or unwritten contract or arrangement it may
have with any of its affiliated interests for the furnishing of any ser-
vices or for the purchase, sale, lease or exchange of any property is
necessary and consistent with the publicnterest nnd that ihe payment
nutde therelor, or considerstion given, is reasonably based, in part,
upon the submission of salistictory prool ns o the cost to the affilisled
interest of furnishing the serviee or propevty and, ia part, upon the
cstimpted cost the ulility would have incurred if it furnished the ser-
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vice or property with its own personnel and capital. (§ 6 ch 113 SLA
1970}

NOTES TO DECISIONS

Quoted in Alaska Pub. Utjls. Comm'n No. 1845 (File Mg, 2834), 579 P.2d 1071
v. Municspality of Anchorage. Sup. Ct. Op.  (1978).

Collateral references. — 71 CJ S,
Public Utilities, § 46 et seq.

Sec. 42.05.520. [Repealed, § 5 ch 113 SLA 1970.]

Sec. 42.05.521. Impaired capital. When the commission finds that
the capital of a public utility corporation is impaired, or might become
impaired, it may, after investigation and hearing, issue an order
directing the public utility to cease paying dividends on its common
stock until the impairment has been removed. (§ 6 ch 113 SLA 1970)

Sec. 42.05.530. {Repegled, § 5 ch 113 SLA 1970.}

Sec. 42.05.531. Distribution of surplus and profits. The surplus
and profits of public utilities shall be distributed in accordance with the
bylaws or ordinances controiling the utility. (§ 6 ch 113 SLA 1970)

Sec. 42.05.540. {Repealed, § 5 ch 113 SLA 1970.]

Article 8. Judicial Review, Penalties and Enforcement.

Section Section

541. Effect of regulations 601. Actions 1o recover penalties; disposi-
551. Review and enforcement von

561. Injunclive and monetary sanctions 611. Penalties cumulative

571. Civil penalties 621. Joinder of actions
581. Each violation a peparate offense

Collateral references. — 64 Am. Jur, 73 CJ.S., Public Utilities, §§ 64 — 68.
24, Public Utilities, §§ 276 — 291.

Sec. 42.05.541, Effect of regulations. Regulations adopted and
issued by the commission in accordance with this chapter have the
effect of law. (§ 8 ch 113 SLA 1970)
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NOTES TO DECISIONS

Regulation requiring juriedictionnl United States v RCA  Alaska Com-
separations to be based upon Ozark munications, Inc, Sup. Cl. Op. No. 1847
methodology held mandatory. — See (File No. 3772), 597 P.2d 489 11979).

Sec. 42.05.550. [Repealed, § 5 c¢h 113-8LA 1970.]

Sec. 42.05.551. Review and enforcement. (a) All final orders of
the commission are subject to judicial review in accordance with AS
44.62.560 — 44.62.570 of the Administrative Procedure Act.

(b) If an appealis not taken from a {inal order of the commission, the
commission may apply to the superior court for enforcement of this
chapter, the regulations adopted under it and the orders of the commis-
sion. The court shall enforce the order by injunction or other process.
{§ 6 ch 113 SLA 1970

NOTES TO DECISIONS

Orders of commission expressly AS 4462570 is made applicable to
made subject 10 Administrative Proce-  review of final orders of the Public
dure Act. — Subsection (a) of this section  Utilities Commiasion by this =section.
expressly makes orders of the Public Jager v. State, Sup. Ct. Op. No. 116] (File
Utilities Commission subject to the pravi-  No. 20571, 537 P.2d 1100 (1975).
siona of the Alaska Administrative Proce- Appliced in Jeffries v. Glacier State Tel.
dure Act (AS 44621 (reater Ancharage Con., Sup. Ct. Op. No. 1985 (File No, 4294),
Area Borough v. City of Anchorage, Sup. 604 I7.2d 4 (1979).

Ct. Op. No. 836 (File No. 1569), 504 P.2d
1027 (1972), overruled on other grounds,
895 P.2d 626 (Alaska 1979,

Sec. 42.05.560. [Repealed, § 5 ch 113 SLA 1970.]

Sec. 42.05.561. Injunclive and monectary sanctions. (a) A person
who violates a provision of AS 42.05,291 insofar asit governs the safety
of pipeline facilities and the transportition of gas or of any regulation
issued under AS 42.05.291 is subject to a civil penalty of not more than
$1,000 for each violation for each day that the vinlation persists. How-
ever, the maximum civil penally shall not exceed $200,000 for any
related series of violations.

{b) A civil penalty may be comproinised by the commission. In
determining the amount of the penally, or the amount agreed upon in
compromise, the appropriatencss of the penalty to the size of the busi-
ness of the person charged, the gravity of the violation, and the good
faith of the person charged in attempting to achieve compliance, after
notification of a vielation, shall he considered. The amount of the pen-
alty, when finally determined, or the amount agreed upon in compro-
mise, may be deducted from any sums owing hy the state to the person
charged or may be recovered in a civil action in the state courts,
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(c) A person may be enjoined by the superior court from committing
any violation mentioned in this section. (¥ 6 ¢h 113 SLA 1970)

Sec. 42.05.570. [Repealed, § & ch 113 8LA 1970.]

Sec. 42.05.571, Civil penalties. ta} In addition to alt other penal-
ties and remedics provided by law, i public utility and every person,
and their lcssees or receivers appointed by a court in any way suhject
to the provisions of this chapter, together with their officers, managers,
agents or employees that either violate or procure, aid ar abet the
violation of any provision of this chapter, or of any order, regulation or
written requirement of the commiseion are subject to a maximum pen-
alty of $100 for each violation. Each act of omission as well as each act
of commission shall be considered a violation subject to the penalty.

(b} A penalty may not be assessed unless the commission first issues
an order to show cause why the penalty should not be levied. The order
shall describe each violation with reasonable particularity and desig-
nate the maximum penalty which may be asseased for each violation.
The order shall be served on the alleged viclator named in the order.
The order shall state a time and place for the hearing.

{c) After a hearing the commission shalt enter its findings of fact and
final order which shall state when the penalties, if any, are payable.
(% 6 ch 113 SLA 1970}

See. 42.05.580. [Repenled, § 5 ch 113 SLA 1970.]

Sec. 42.05.581. Each violation a separate offense. Each viola-
tion of a pravision of this chapter or of an order, decision, regulation or

written requirement of the commission is a separate and distinet of-
""fense, and in case of a continuing violation each day’s continuance is
a separate and distinct offense. (§ 6 ch 113 SLA 1970)

Secs. 42.05.590 — 42.05.600. [Repealed, § 5 ch 113 SLA 1970.]

Sec. 42.05.601. Actions to recover penalties; disposition. (a)
Actions to recover penaities under this chapier shall be brought by the
attorney general in a court of competent jurisdiction.

(b) All penaltiea recovered under the provisions of this chapter shall
be paid to the commission and deposited by it in the general fund of the
state. (§ 6 ch 113 SLA 1970)

Sec. 42.05.610. [Repealed, § 5¢ch 113 SLA 1970.]

Sec. 42.05.611. Penalties cumulative. (a) All penalties imposed
under this chapter are cumulative and an action for the recovery of a
civil penalty is not a bar to eny criminal prosecution; a criminal pros-
ecution is not a bar to an action for the recovery of a civil penalty.

ib) Neither a criminal prosecution nor an action to recover a civil
penalty is a bar to an enforcement proceeding to require compliance,
or to any other remedy provided by this chapter. (§ 6ch 113 SLA 1970)
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Sec, 42.05.620. [Repesaled, § 5 ch 113 SLA 1970.]

Sec. 42.05.621. Joinder of actions. Under the applicable court
rules, appeals from orders of the commission, applications for
enforcement of commission orders and actions for recovery of a penalty
may be joined. The court may in the interests of justice separate the
action. {(§ 6 ch 113 SLA 1970)

Sec. 42.05.630. [Repealed, § 5 ch 113 SLA 1970.}

Article 9. Miscellaneous Provisions.

Section Section

631. Eminent domain 671. Public records
641, Regulation by municipality 681, Validity of cerlain certificates
651. Expenses of investigation or hearing  691. Utility classes

661. Application fees

Sec. 42.05.631. Eminent domain. A public utility may exercise
the power of eminent domain for public utility uses. This section does
not authorize the use of a declaration of taking. (§ 6 ch 113 SLA 1970)

Cross references. — For laws on emi- Unsightliness of powerline or other
nent domain, see AS 09.55.240 -~  wire, or related structure. as element of
09.55.640. damnages in easement condemnalion pro-

Collateral references. — Right o ceeding, 97 ALR3d 587.

enter for preliminary survey or examina-
tion, 29 ALR3d 11(4.

Power of eminent domain as between
slate and subdivision or agency thereof, or
as between different subdivi<ions or
agencies themsclves, 35 ALR3d 1293,

Applicability of zoning regulations to
projects of nongovernmental public
utilities as affected hy ulility’s power of
eminent domain, 87 ALR3d 12635,

Review of eleclric power company's loca-
tion of transmiesion hine for which con-
demnation is sought. 19 ALR4Lh 1026.

Negotiations: sulficicncy of condemnor’s
negoliations required as prehminary to
tuking 1n eminent domain, 21 ALR4th
764.

Sec. 42.05.640. [Repealed. § 5 ch 113 SLA 1970.]

Sec. 42.05.641. Regulation by municipality, The commission's
jurisdiction and authority extend to public utilities operating within a
city vr borough, whether lhome rule or otherwise. In the event of a
conflict between a certificuate, order, decision or regulation of the com-
mission and i charter, permit, franchise. ordinance, rule or regulation
of such a local governmental entity, the certiflicate, order, decision or
regulation of the commission shall prevail. (§ 6 ch 113 SLA 1970)

NOTES TO DECISIONS

Municipal franchises graonted to a
cable television company were not
superseded by (he  Aluska  Pubilie
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42.05.721. since provisigns of a municipal
franchise not in actual conflict with com.
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mission regulatory activity remain in  Sup. CL. Op. No. 2112 (File No. 4587, 613
force. B-C Cable Co. v. City of Juneau, P.2d 616 (1980).

Collateral references. — 64 Am. Jur.
2d, Public Utilities, §§ 101 — 109,

Sec. 42.05.650. {Repealed, § 5 ch 113 SLA 1870.]

Sec. 42.05.651. Expenses of investigation or hearing. After com-
pletion of a hearing or investigation held under this chapter, the com-
mission shall allocate the costs of the hearing or investigation among
the parties, including the commission, as is just under the circum-
stances. In allocating costs, the commission may consider the results,
ability to pay, evidence of good faith, other relevant factors and
mitigating circumstances. The costs allocated may include the costs of
any time devoted to the investigation or hearing by hired consultants,
whether or not the consultants appear as witnesses or participants. The
costs allocated may also include any out-of-pocket expenses incurred by
the commission in the particular proceeding. The commission shall
provide an opportunity for any person objecting to an allocation to be
heard before the allocation becomes final. (§ 6 ch 113 SLA 1970)

Sec. 42.05.661. Application fees. With each application relating
to a certificate the applicant shall pay the commission a fee of $50
which shall be deposited in the general fund of the state. (§ 6 ch 113
SLA 19700

Sec. 42.05.671. Public records. (a) Except as provided in (b) of this
section, records in the possession of the commission are open to public
inspectian at reasonable times.

{b) The commission may, by regulation, classify the records sub-
mitted to it by regulated utilities as privileged records that are not
open to the public for inspection. However, if a record involves an
application or tarifT filing pending before the commission, the commis-
sion shall release the record for the purpose of preparing for or making
a presentation to the commission in the proceeding if the record or
information derived from the record will be used by the commission in
the proceeding.

{c) A person may make written objection to the public disclosure of
information contained in a record under the provisions of this chapter
or of information obtained by the commission under the provisions of
this chapter, stating the grounds for the objection. When an objection
i5 made, the commission may not order the information withheld from
public disclosure unless the information adversely affects the interest
of the person making written objection and disclosure is not required
in the interest of the public.
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(d} In this section, "record” means a report, file, book, account,
paper, or application, and the facts and information contained in it,
(§ 6ch 113 SLA 1970; am 4 8 ch 110 SLA 1981)

Effect of amendments. — The 1981
amendment rewrote this seclion.

NOTES TO DECISIONS

Narrow constructlon, — The privilege
reflected hy this  section  showld b
construed narrowly so that it does not con-
flict with the constitutional requiremments
of due process. City of Fairbanks v. Aliska
Pub. Utils. Comm'n & Wire Communica-
tions, Ine., Sup. CL. Op. No. 2079 (File No.
3977, 611 P.2d 493 (1980).

Due process controls over section, —

mition ant be withheld if “required in the
interests of the pubhc” will normaliy
prevent a conflict with due process
requirgments. If a conflict neverthelesx
oveurs, due process must conlrol. City of
Fairbanksv. Alaska Pub. Utils. Comm'n &
Wire Communications, inc,, Sup. Ct. Op.
No. 2079 iFile No. 3977, 611 P.2d 493
(1980,

The requirement of this section that infor-

Sec. 42.05.681. Validity of certain certificates. A certificate
issued before July 29, 1968, to a public utility for the generation,
transmission, or distribution of electric energy and power, or for the
furnishing of telecommunications may not be considered as termi-
nated, or voided, for the sole reason that the utility did not or would not
produce an annual gross income in excess of $25,000. (§ 6 ch 113 SLA
19701

Sec. 42.05.691. Utility classes. The commission may by regulation
provide for the classification of public utilities based upon differences
in annual revenue, assets, nuture of ownership and other appropriate
distinctions and as between these classifications, by regulation, pro-
vide for different reporting, accounting and other regulatory require-
ments. (§ 6 ch 113 SLA 1970

Article 10. General Provisions.

Section Section
711. Exemptions 720, Definitions
712. Deregulation hallot 721, Short tithe

See, 4205701, [Renumbored s AS 12.05.720.}

Sec. 42.05.711. Exemptions. (21 The provisions of this chapter do
not apply th a person who furnishes water, gas or petroleum or
petroleum products by tank, wagon, or similar conveyance, unless the
person is thereby supplving water, gas, petrolecum or petroleum
products to a public utility in which the person has an "affiliated inter-
est.”



